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for policy statements and plans to make provision for control of Genetically Modified
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provision for control of Genetically Modified Organisms — Hazardous Substances and
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59, 61, 62.
Federated Farmers of New Zealand appealed against the precautionary Genetically
Modified Organisms (GMO) provisions in the proposed Regional Policy Statement for
Northland.
The sole point remaining before final resolution of the appeals concerned the
question as to whether there was power under the Resource Management Act 1991 for
regional councils to make provision for control of use of GMOs through regional
policy statements and plans.
The appeal centred around whether the regulation of GMOs in New Zealand was
undertaken solely under the Hazardous Substances and New Organisms Act 1996, as
Federation Farmers contested, or whether some level of regulation could also be
undertaken under the Resource Management Act 1991.
Federated Farmers contended that Hazardous Substances and New Organisms Act
1996 was the only code to address GMOs.
The Northland Regional Council submitted that consideration of the control of
GMOs could be addressed under the comprehensive Resource Management Act 1991
framework for promotion of the sustainable management of natural and physical
resources, including the avoiding, remedying or mitigating of any adverse effects of
activities on the environment. The Council argued that Hazardous Substances and
New Organisms Act 1996 played a more confined role in the overall legislative
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picture, addressing the more limited issue of the granting of approvals to import,
develop, field test, or release, new organisms, somewhat as a more one-off regulatory
transaction.
Held, (1) the starting point was exemplified in a strong statement by the High Court in
its Meridian Energy decision (cited below), such that “in general terms, all resource
use is amenable to its framework, unless expressly exempted from consideration.”
This statement is one of legal principle, not merely obiter dicta as argued by
Federated Farmers. The Meridian case was authority for the proposition that a
statutory interpretation exercise of the kind before the Court should not be confined to
an assessment of whether express exemption occurs under the Resource Management
Act 1991, because express exemption may be found in other legislation. (paras 36, 40,
42, 44)
Meridian Energy Ltd v Southland District Council [2014] NZHC 3178, (2014)
18 ELRNZ 473, applied
(2) Regulatory jurisdiction under the Hazardous Substances and New Organisms
Act 1996 is limited to the activity of introduction of new organisms to New Zealand.
The argument that Hazardous Substances and New Organisms Act 1996 is the
exclusive code for control of GMOs would bring about an awkward proposition
creating a disparity under the Resource Management Act 1991 between control of new
organisms on the one hand and all other organisms on the other, which was contrary to
the broad regulatory approach under the Resource Management Act 1991. There was
no express exemption for consideration of the control of new organisms under the
Resource Management Act 1991 in either that Act or the Hazardous Substances and
New Organisms Act 1996. This indicates that the Hazardous Substances and New
Organisms Act 1996 was not an exclusive code for regulatory control of GMOs in
New Zealand. The Resource Management Act 1991 and Hazardous Substances and
New Organisms Act 1996 offer significantly different functional approaches to the
regulation of GMOs. (paras 45, 47, 49)
Bleakley v Environmental Risk Management Authority [2001] 3 NZLR 213 (HC),
considered
(3) The doctrine of implied repeal of relevant provisions of the Resource
Management Act 1991 by enactment of the Hazardous Substances and New
Organisms Act 1996 was not open in the present circumstances. The two Acts had
complimentary rather than overlapping roles. Even if the regulatory provisions of the
Hazardous Substances and New Organisms Act 1996 are more precise in some
respects than the broad provisions in the Resource Management Act 1991, there was
no context for taking the extreme approach of an implied repeal. (paras 57-59)
Terminals (NZ) Ltd v Comptroller of Customs [2013] NZSC 139, [2014]
1 NZLR 121, considered
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Appeal
This was an unsuccessful appeal against the precautionary genetically modified
organisms provisions in the Regional Policy Statement for Northland over whether
there is jurisdiction under the Resource Management Act 1991 for regional councils to
make provision for the control of the use of Genetically Modified Organisms through
regional policy statements and plans.
M R Christensen and R Gardner for appellant
J A Burns for respondent
G J Mathias for Whangarei District Council
R A Makgill for Soil & Health Association of NZ Inc, GE Free NZ (Northland) Inc
(and the other parties under s 274, numbers of whom had written to the Court
expressly opposing the Federated Farmers’ position)
Cur adv vult
JUDGE NEWHOOK
Introduction and statement of the issue
[1] The current argument arises in one of a set of appeals concerning decisions on
submissions about the proposed Regional Policy Statement for Northland. Almost all
points in the appeals have been quickly settled in mediation, and the Court is in the
process of considering draft consent orders on those. The subject matter of the present
decision follows a hearing about what is almost the sole point remaining before final
resolution of the appeals.
[2] The question before the Court is as to whether there is power under the RMA
for regional councils to make provision for control of use of GMOs through regional
policy statements and plans. Some parties endeavoured to extend the question by
analogy to the promulgation of district plans as well. I have maintained the focus on
regional instruments in this decision, because the appeal concerns a regional policy
statement.
[3] Subject to the detail that follows, the argument is whether the regulation of
GMOs in New Zealand is undertaken solely under the Hazardous Substances and New
Organisms Act 1996 (HSNO), or whether some level of regulation may also be
undertaken under the RMA. (No party sought to argue that the RMA in any way takes
precedence over HSNO.)
[4] The argument is a strictly legal one, involving statutory interpretation. It does
not address the merits of the RPS provisions under appeal.
[5] My approach, having heard the lengthy submissions on behalf of the parties,
will be as follows:
(a) The task should commence with consideration of the text of relevant
sections of the two statutes, informed to the extent necessary by the
purpose and context of them.
(b) It is appropriate in taking that first step, to seek to reconcile the
enactments if possible, and if it is not, then to consider which of
the enactments should prevail.
(c) There are various approaches available should it be necessary to consider
which of the enactments should prevail, including “express repeal”,
“express exclusion”, and in the last resort, “implied repeal”.
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[6] One final introductory matter is that the relationship in question between the
RMA and HSNO has been discussed in an Environment Court Decision on one
occasion previously. That case was NZ Forest Research Institute Ltd v Bay of Plenty
Regional Council.1 Having noted that s 30 RMA makes no reference to “genetically
modified organisms”, but only to “hazardous substances”, and noting the absence of
a definition of a “genetically modified organism” in the RMA; also that HSNO is
silent on any relationship between the two Acts concerning GMOs, the Court
observed:
[15]

Taken that far, the inclusion of hazardous substances in both pieces of
legislation, and the complete absence of genetically modified organisms in the
RMA, might be thought of some significance, perhaps leading to the conclusion
that the omission is deliberate, and thus the RMA has no place in the
management of GMOs.

[7] Mr Christensen, counsel for Federated Farmers, placed some emphasis on those
findings early in his submissions, but very properly acknowledged that they were
obiter dicta2. I observe that I have the distinct sense that the point was not nearly as
thoroughly argued as it was in the case before me, where in contrast it was the very
subject matter of the argument I heard.
Text, purpose and context
[8] The term “genetically modified organism” is not defined in the RMA, but is
defined in s 2 of HSNO in the following terms:
Genetically modified organism means, unless expressly provided otherwise by
regulation, any organism in which any of the genes or other genetic material—
(a)
Have been modified by in vitro techniques; or
(b)
Are inherited or otherwise derived, through any number of replications, from
any genes or other genetic material which has been modified by in vitro
techniques.

[9] The purpose, principles and matters relevant to the purpose of HSNO are set out
in its ss 4, 5 and 6. They are as follows:
4. Purpose of Act
The purpose of this act is to protect the environment, and the health and safety of
people and communities, by preventing or managing the adverse effects of hazardous
substances and new organisms.
5. Principles relevant to the purpose of the Act
All persons exercising functions, powers, and duties under this Act shall, to achieve the
purpose of this Act, recognise and provide for the following principles:
(a) The safeguarding of the life-supporting capacity of air, water, soil and
ecosystems;
(b) The maintenance and enhancement of the capacity of people and communities to
provide for their own economic, social and cultural wellbeing and for the
reasonably foreseeable needs of future generations.
6. Matters relevant to purpose of Act
All persons exercising functions, powers, and duties under this Act shall, to achieve the
purpose of this Act, take into account the following matters:
(a) The sustainability of all native and valued introduced flora and fauna;
(b) The intrinsic value of ecosystems;
(c) Public health;
1 [2013] NZEnvC 298, [2014] NZRMA 181.
2 That is, not part of the reasoning for the decision in that case.
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(d) The relationship of Maori and their culture and traditions with the ancestral lands,
water, sites, waahi tapu, valued flora and fauna, and other taonga;
[(e) the economic and related benefits and costs of using particular hazardous
substance or new organism;]
(f) New Zealand’s international obligations.

[10] Section 7 of that Act sets out a requirement for a precautionary approach to be
taken where there is scientific and technical uncertainty about adverse effects. Section
8 requires all persons exercising powers and functions under the Act to take account of
the principles of the Treaty of Waitangi (Te Tiriti o Waitangi).
[11] The purpose of the RMA is set out in s 5 of that Act. It is well known, but
I will set it out for the purposes of comparison with the relevant provisions of HSNO:
5. Purpose
(1) The purpose of this Act is to promote the sustainable management of natural and
physical resources;
(2) In this act, sustainable management means managing the use, development and
protection of natural and physical resources in a way, or at a rate, which enables
people and communities to provide for their social, economic and cultural
wellbeing and for their health and safety while—
(a) Sustaining the potential of natural and physical resources (excluding
minerals) to meet the reasonably foreseeable needs of future generations;
and
(b) Safeguarding the life-supporting capacity of air, water, soil and
ecosystems; and
(c) Avoiding, remedying, or mitigating any adverse effects of activities on the
environment.

[12] Section 6 RMA sets out, in some detail, seven matters of national importance
which people are to recognise and provide for when exercising functions and powers
under the Act, which include (in summary), natural character of the coastal
environment and other water bodies; outstanding natural features and landscapes;
areas of significant indigenous vegetation and significant habitats of indigenous fauna;
public access to and along water bodies; the relationship of Maori and their culture
and traditions with their ancestral lands, water, sites, waahi tapu, and other taonga;
historic heritage; and protected customary rights.
[13] Section 7 sets out other principles at a slightly lower level of importance than
those under s 6, and they include (in summary), kaitiakitanga; the ethic of
stewardship; the efficient use and development of natural and physical resources; the
efficient end use of energy; maintenance and enhancement of amenity values; intrinsic
values of ecosystems; maintenance and enhancement of the quality of the
environment; finite characteristics of natural and physical resources; the protection of
the habitat of trout and salmon; the effects of climate change; and benefits to be
derived from the use and development of renewable energy.
[14] Section 8 RMA concerns the Treaty of Waitangi, and is fairly similar to s 8
HSNO, except that it commences with the words “In achieving the purpose of this
Act,” a difference which is probably not important for present purposes.
[15] Sections 5, 6, 7 and 8 of each Act bear some similarities to each other.
[16] The RMA originally included a pt XIII, repealed by the enactment in 1996 of
HSNO. Indeed, that Part was never in force, given absence of a required Order in
Council. That former Part foreshadowed a Hazards Control Commission to assist in
the control of hazardous substances and new organisms. Section 345(2) required the
Commission to balance the benefits which might be obtained from hazardous
substances and new organisms against the risks and damage to the environment and to
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the health, safety and economic, social and cultural wellbeing of people and
communities. The Commission was (if formally established) to have regard to pt 2
RMA in carrying out its functions. It would have had a range of functions recorded
under s 347 RMA. Those functions were principally of an advisory, consultative, and
recording nature, but were to involve licencing, monitoring and enforcement of
hazardous substances or new organisms “if required by any legislation”.
[17] Some similarities also exist between the two Acts as to the definition in each
of “effect.”
[18] In HSNO, effect includes:
(a) Any potential or probable effects; and
(b) Any positive or adverse effects; and
(c) Any temporary or permanent effects; and
(d) Any past, present or future effects; and
(e) Any acute or chronic effect; and
(f) Any cumulative effect which arises over time or in combination with other effects.

[19] In the RMA, the meaning of effect is found in its own separate section, s 3,
which provides as follows:
In this Act, unless the context otherwise requires, the term effect includes—
(a) Any positive or adverse effect; and
(b) Any temporary or permanent effect; and
(c) Any past, present, or future effect; and
(d) Any cumulative effect which arises over time or in combination with other effects—
regardless of the scale, intensity, duration, or frequency of the effect, and also includes–
(e) Any potential effect of high probability; and
(f) Any potential effect of low probability which has a high potential impact.

[20] The two main differences between the respective provisions are, first that the
issue of potential effects under the RMA is separated out from the definition section
and incorporated into provisions relating to process, for instance s 104 concerning
consideration of applications for consent; secondly that cumulative effects are dealt
with in somewhat more detail in the RMA. The first difference is probably semantic
only, while the second may be of more significance for present purposes.
[21] RMA provisions concerning regional government plan-making have long
included functions in respect of hazardous substances, but not concerning GMOs.
Interestingly, while pt XIII RMA was repealed by HSNO in 1996, references to
regional government control of hazardous substances were not.
[22] Section 30 RMA sets out the functions of regional councils under that Act.
It provides as follows:
30. Functions of regional councils under this Act
(1) Every regional council shall have the following functions for the purpose of
giving effect to this Act in its region:
(a) The establishment, implementation, and review of objectives, policies,
and methods to achieve integrated management of the natural and
physical resources of the region:
(b) The preparation of objectives and policies in relation to any actual or
potential effects of the use, development, or protection of land which are
of regional significance:
(c) The control of the use of land for the purpose of—
(i) Soil conservation:
(ii) The maintenance and enhancement of the quality of water in
water bodies and coastal water:
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(iii) The maintenance of the quantity of water in water bodies and
coastal water:
[(iiia) The maintenance and enhancement of ecosystems in water bodies
and coastal water:]
(iv) The avoidance or mitigation of natural hazards:
(v) The prevention or mitigation of any adverse effects of the storage,
use, disposal, or transportation of hazardous substances:
the investigation of land for the purposes of identifying and monitoring
contaminated land:]
In respect of any coastal marine area in the region, the control
(in conjunction with the Minister of Conservation) of—
(i) Land and associated natural and physical resources:
[(ii) the occupation of space in, and the extraction of sand, shingle,
shell, or other natural material from, the coastal marine area, to
the extent that it is within the common marine and coastal area:]
(iii) The taking, use, damming, and diversion of water:
(iv) Discharges of contaminants into or onto land, air, or water and
discharges of water into water:
[(iva) The dumping and incineration of waste or other matter and the
dumping of ships, aircraft, and offshore installations:]
(v) Any actual or potential effects of the use, development, or
protection of land, including the avoidance or mitigation of
natural hazards and the prevention or mitigation of any adverse
effects of the storage, use, disposal, or transportation of hazardous
substances:
(vi) The emission of noise and the mitigation of the effects of noise:
(vii) Activities in relation to the surface of water:
The control of the taking, use, damming, and diversion of water, and the
control of the quantity, level, and flow of water in any water body,
including—
(i) The setting of any maximum or minimum levels or flows of
water:
(ii) The control of the range, or rate of change, of levels or flows of
water:
(iii) The control of the taking or use of geothermal energy:
The control of discharges of contaminants into or onto land, air, or water
and discharges of water into water:
if appropriate, the establishment of rules in a regional plan to allocate any
of the following:
(i) the taking or use of water (other than open coastal water):
(ii) the taking or use of heat or energy from water (other than open
coastal water):
(iii) the taking or use of heat or energy from the material surrounding
geothermal water:
(iv) the capacity of air or water to assimilate a discharge of
a contaminant:]
if appropriate, and in conjunction with the Minister of Conservation,—
(i) the establishment of rules in a regional coastal plan to allocate the
taking or use of heat or energy from open coastal water:
(ii) the establishment of a rule in a regional coastal plan to allocate
space in a coastal marine area under Part 7A:]
In relation to any bed of a water body, the control of the introduction or
planting of any plant in, on, or under that land, for the purpose of—
(i) Soil conservation:
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(ii) The maintenance and enhancement of the quality of water in that
water body:
(iii) The maintenance of the quantity of water in that water body:
(iv) The avoidance or mitigation of natural hazards:
[(ga) the establishment, implementation, and review of objectives, policies, and
methods for maintaining indigenous biological diversity:]
[(gb) the strategic integration of infrastructure with land use through objectives,
policies, and methods:]
(h) Any other functions specified in this Act.
[(2) A regional council and the Minister of Conservation must not perform the
functions specified in subsection (1)(d)(i), (ii), and (vii) to control the taking,
allocation or enhancement of fisheries resources for the purpose of managing
fishing or fisheries resources controlled under the Fisheries Act 1996.]
[(3) However, a regional council and the Minister of Conservation may perform the
functions specified in subsection (1)(d) to control aquaculture activities for the
purpose of avoiding, remedying, or mitigating the effects of aquaculture activities
on fishing and fisheries resources.]
[(4) A rule to allocate a natural resource established by a regional council in a plan
under subsection (1)(fa) or (fb) may allocate the resource in any way, subject to
the following:
(a) the rule may not, during the term of an existing resource consent, allocate
the amount of a resource that has already been allocated to the consent;
and
(b) nothing in paragraph (a) affects section 68(7); and
(c) the rule may allocate the resource in anticipation of the expiry of existing
consents; and
(d) in allocating the resource in anticipation of the expiry of existing
consents, the rule may—
(i) allocate all of the resource used for an activity to the same type of
activity; or
(ii) allocate some of the resource used for an activity to the same type
of activity and the rest of the resource to any other type of activity
or no type of activity; and
(e) the rule may allocate the resource among competing types of activities;
and
(f) the rule may allocate water, or heat or energy from water, as long as the
allocation does not affect the activities authorised by section 14(3)(b) to
(e).]

[23] Subject to some confined exceptions (eg concerning control of fisheries), it can
be seen that the functions of regional councils under the Act are very broad, and cover
a multitude of matters.
[24] Section 59 RMA provides the purpose of regional policy statements, in the
following terms:
59. Purpose of regional policy statements
The purpose of a regional policy statement is to achieve the purpose of the Act by
providing an overview of the resource management issues of the region and policies
and methods to achieve integrated management of the natural and physical resources of
the whole region.

[25] Section 60 RMA provides process for the preparation and change of regional
policy statements.
[26] Section 61 RMA lists matters to be considered by regional councils in policy
statements as follows:
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61. Matters to be considered by regional council (policy statements)
[(1) A regional council must prepare and change its regional policy statement in
accordance with—
(a) its functions under section 30; and
(b) the provisions of Part 2; and
(c) its obligation (if any) to prepare an evaluation report in accordance with
section 32; and
(d) its obligation to have particular regard to an evaluation report prepared in
accordance with section 32; and
(e) any regulations.]
(2) In addition to the requirements of section 62(2), when preparing or changing
a regional policy statement, the regional council shall have regard to—
(a) any—
(i) management plans and strategies prepared under other Acts; and
(ii) Repealed
[(iia) Relevant entry on the New Zealand Heritage List/Rarangi Korero
required by the Heritage New Zealand Pouhere Taonga Act 2014;
and]
(iii) Regulations relating to ensuring sustainability, or the
conservation, management, or sustainability of fisheries resources
(including regulations or bylaws relating to taiapure, mahinga
mataitai, or other non-commercial Maori customary fishing); and
(iv) Repealed
to the extent that their content has a bearing on resource management
issues of the region; and
(b) The extent to which the regional policy statement needs to be consistent
with the policy statements and plans of adjacent regional councils[; and]
[(c) the extent to which the regional policy statement needs to be consistent
with regulations made under the Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012; and]
[(2A) When a regional council is preparing or changing a regional policy statement, it
must deal with the following documents, if they are lodged with the council, in
the manner specified, to the extent that their content has a bearing on the resource
management issues of the region:
(a) the council must take into account any relevant planning document
recognised by an iwi authority; and
(b) in relation to a planning document prepared by a customary marine title
group under section 85 of the Marine and Coastal Area (Takutai Moana)
Act 2011, the council must, in accordance with section 93 of that Act,—
(i) recognise and provide for the matters in that document, to the
extent that they relate to the relevant customary marine title area;
and
(ii) take into account the matters in that document, to the extent that
they relate to a part of the common marine and coastal area
outside the customary marine title area of the relevant group.]
[(3) In preparing or changing any regional policy statement, a regional council must
not have regard to trade competition or the effects of trade competition]].]

[27] Section 62 RMA provides for contents of regional policy statements:
[62. Contents of regional policy statements
(1) A regional policy statement must state—
(a) the significant resource management issues for the region; and
[[(b) the resource management issues of significance to iwi authorities in the
region; and]]
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(c) the objectives sought to be achieved by the statement; and
(d) the policies for those issues and objectives and an explanation of those
policies; and
(e) the methods (excluding rules) used, or to be used, to implement the
policies; and
(f) the principal reasons for adopting the objectives, policies, and methods of
implementation set out in the statement; and
(g) the environmental results anticipated from implementation of those
policies and methods; and
(h) the processes to be used to deal with issues that cross local authority
boundaries, and issues between territorial authorities or between regions;
and
(i) the local authority responsible in the whole or any part of the region for
specifying the objectives, policies, and methods for the control of the use
of land—
(i) to avoid or mitigate natural hazards or any group of hazards; and
(ii) to prevent or mitigate the adverse effects of the storage, use,
disposal, or transportation of hazardous substances; and
(iii) to maintain indigenous biological diversity; and
(j) the procedures used to monitor the efficiency and effectiveness of the
policies or methods contained in the statement; and
(k) any other information required for the purpose of the regional council’s
functions, powers, and duties under this Act.
(2) If no responsibilities are specified in the regional policy statement for functions
described in subsection (1)(i)(i) or (ii), the regional council retains primary
responsibility for the function in subsection (1)(i)(i) and the territorial authorities
of the region retain primary responsibility for the function in subsection (1)(i)(ii).
(3) A regional policy statement must not be inconsistent with any water conservation
order and must give effect to a national policy statement or New Zealand coastal
policy statement.]

[28] Sections 65 and 66 provide for preparation and change of regional plans, and
matters to be considered by the regional council in them. These are again very broad
in similar fashion to the sections relating to regional policy statements. Of some note,
s 66(1) requires regional councils to prepare and change any regional plan in
accordance with its functions under s 30, the provisions of pt 2, directions from the
Minister for the Environment under s 25A, obligations under s 32, and any
regulations.
[29] Counsel for Federated Farmers, Mr Christensen, stressed the repeal of pt X111
RMA by HSNO in 1996. He contrasted the retention of reference to control of
hazardous substances in sections of the Act concerning regional policy statements and
plans, with the complete absence of any provision relating to the control of GMOs.
[30] Mr Christensen then developed an argument that HSNO is a code for
regulation and control of GMOs, based on the last two factors. He pointed to s 142
HSNO about relationship with other acts:
142. Relationship to other acts
(1) Nothing in this Act shall affect the requirements of the Biosecurity Act 1993 in
relation to any organism.
(2) Every person exercising a power or function under the Resource Management Act
1991 relating to the storage, use, disposal, or transportation of any hazardous
substance shall comply [with the provisions of this Act and with Regulations and
Notices of Transfer made under this Act].
(3) Nothing in ss (2) shall prevent any person lawfully imposing more stringent
requirements on the storage, use, disposal or transportation of any hazardous
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substance and may be required by or under this Act where such requirements are
considered necessary by that person for the purposes of the Resource
Management Act 1991,
(4) Nothing in this Act shall apply to any resource consent, being:
(a) A land use consent relating to the storage, use, disposal, or transportation
of any hazardous substance; or
(b) A coastal permit to do something that would otherwise contravene s 15 of
the Resource Management Act 1991; or
(c) A discharge permit,—
where that resource consent was granted before the coming into force of any
regulations made under this Act (other than regulations made under Parts 11-16)
until such time as the conditions on the resource consent are reviewed in
accordance with s 128 of the Resource Management Act 1991.
(5) For the purposes of this section, resource consent has the same meaning as in the
Resource Management Act 1991.
(6) Any controls prescribed under any other Act for any other hazardous substance
shall not contravene the provisions or regulations made under ss 75 and 76
unless—
(a) There is a provision in that Act that expressly provides that controls made
under that Act for specified purposes may contravene the provisions and
regulations made under this Act; and
(b) The controls are made for the purposes provided for in that Act.

[31] Mr Christensen submitted about the express reference to hazardous substances
in that section, noting that HSNO directs how the RMA is to be interpreted in relation
thereto. He noted the continuing absence of reference to GMOs.
[32] He submitted that this was analogous to the relationship between the RMA and
the Building Act 2004, on the basis that he considered that such relationships were
detailed in their respective pieces of legislation, in effect leaving regulation of GMOs
as a point of difference. He referred to cross-references between the Building Act and
the RMA, each to the other. Control of GMOs standing in contrast to such
relationships, he submitted that HSNO is a code in relation to the control of GMOs,
it being, he submitted, “exhaustive”. He submitted that therefore there was no role for
local authorities to regulate and control them.
[33] The burden of the detail of submissions in opposition to the Federated
Farmers’ position was carried by Mr Matthias, counsel for Whangarei District
Council.3
[34] Mr Matthias submitted that it was inappropriate for Federated Farmers to have
focussed almost solely on provisions relating to hazardous substances and new
organisms in the respective pieces of legislation. He submitted that absence of careful
comparison of the purposes of the two Acts was a notable oversight. He discounted
the reference to pt XIII RMA because it had never actually come into force in the
manner required, by Order in Council.
[35] Mr Matthias focussed on the provisions of s 5 RMA, particularly in the
regional context. He submitted that this was achieved by public law process which
recognises two main concepts in the Act, namely the provision for the development of
environmental policies to promote the goal of sustainable management, and the use of
integrated environmental management to implement that goal. He noted that s 5(2)
contains a multitude of considerations, offering an environmental decision-maker
considerable leeway for making policy and strategic decisions in order to attain the
3 Mr Burns, counsel for Northland Regional Council, adopted and supported the submissions on behalf
of WDC and provided brief reasons which entirely aligned with Mr Mathias’s submissions.
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goal of the legislation. In that regard, consideration needed to be given to the functions
of regional councils. In particular, he noted that in addition to protection of the
biophysical environment, a regional council could incorporate social and economic
development into its approach. In doing so it could take into account the potential
effects of the use or release of GMOs not only in an ecological sense, but also in
economic and social terms.
[36] Mr Matthias made reference to what he considered an important and relevant
statement by the High Court in Meridian Energy Ltd v Southland District Council4 at
[23]:
The RMA provides a comprehensive framework for the regulation of the use of land,
water and air. It signalled a major change from the direct and control emphasis of the
previous planning regime to the sustainable management of resources, with its
composite objective of enabling people and communities to provide for their wellbeing
while, among other things, mitigating, avoiding or remedying adverse effects on the
environment. The Act is carefully framed to provide control of the effects of resource
use, including regulatory oversight given to functionaries at national, regional and
district levels. In general terms, all resource use is amenable to its framework, unless
expressly exempted from consideration. [emphasis added. Original footnotes omitted.]

[37] Mr Matthias noted that the sentence I have emphasised in the quote is drawn
from the decision of the Supreme Court in West Coast ENT Inc v Buller Coal Ltd.5
The Supreme Court had identified that the effects of climate change could be
exempted from consideration on a resource consent application because there had
been specific provision in the Resource Management (Energy and Climate Change)
Amendment Act 2004 which specifically directed local authorities not to have regard
to the effects of discharges into air of greenhouse gases on climate change on certain
applications, referring to s 104E RMA. Mr Matthias emphasised the stated
requirement for express exemption, and submitted that an example was to be found in
s 30(2) RMA, where regional councils have certain broad functions in respect of the
coastal marine area that specifically exclude certain matters such as the taking,
allocation, or enhancement of fisheries resources for the purpose of managing fishing
or fishing resources controlled under the Fisheries Act 1996.
Analysis
[38] The question that needs to be addressed is as to whether the two pieces of
legislation provide separate codes, with HSNO being the only code to address GMOs.
As against this, it can be asked whether consideration of the control of GMOs can be
addressed under the undoubted comprehensive RMA framework for promotion of the
sustainable management of natural and physical resources including the avoiding,
remedying or mitigating of any adverse effects of activities on the environment, while
HSNO plays a more confined role in the overall legislative picture, addressing the
more limited issue of the granting of approvals to import, develop, field test, or
release, new organisms, somewhat as a more one-off regulatory transaction. Federated
Farmers advocated the former situation, and the parties opposing it, advocated the
latter.
[39] After consideration of all submissions, I have decided that the opposing parties
are correct.
[40] I consider that the starting point is exemplified in the passage already quoted
from Meridian Energy Ltd v Southland District Council. Faced with that strong
statement by the High Court, Federated Farmers sought to persuade me that it was
4 [2014] NZHC 3178, (2014) 18 ELRNZ 473 (Justice Whata).
5 [2013] NZSC 87, [2014] 1 NZLR 32, (2013) 17 ELRNZ 688.
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merely obiter dicta, not one of legal principle. Federated Farmers criticised the
opposition parties’ submission essentially that the RMA does not expressly exempt
controls related to GMOs such that the RMA can address control of GMOs.
[41] Mr Christensen for Federated Farmers submitted that the Meridian passage
was obiter because the Court was considering whether the specific provisions of 1963
Manapouri — Te Anau Development Act over-rode the general provisions in s 9
RMA. He submitted that the “comments” were made in the particular context of that
case and not intended to be general statements of the law.
[42] I disagree, and accept the submissions of Mr Makgill for opposing parties that
the statement by the High Court in Meridian is the ratio decidendi (rationale) for the
decision. I consider that the statement was the starting point for the result reached in
Meridian, past which the Court looked to see whether the provisions of the
Manapouri-Te Anau Act were an exception, which is what the Court found, for six
reasons, in that case. I also agree with Mr Makgill that Meridian is authority for the
proposition that a statutory interpretation exercise of the kind before me should not be
confined to assessment of whether express exemption occurs under the RMA, because
express exemption may be found in the other legislation. I consider that to be correct
in law, and that the exercise presently being undertaken should be to endeavour to
identify whether either of the RMA or HSNO demonstrates express exemption from
consideration of new organisms under the RMA.
[43] Federated Farmers cited a decision of the Environment Court Petone Planning
Action Group Inc v Hutt City Council6 as supporting its argument focussing on
apparent lack of express exemption in the RMA in relation to building code matters.
Mr Makgill cited the Petone decision as further authority for the analysis not being
confined simply to indications in the RMA — s 7(2) of the Building Act 2004 having
been identified as presenting such exemption in the Petone decision.
[44] I hold that not only was the passage quoted from the High Court Decision in
Meridian, ratio decidendi, but also that statutory analysis seeking the identification of
express exemption from consideration of a topic under the RMA, should not be
confined to that Act alone.
[45] The opposing parties argued strongly that the regulatory jurisdiction under
HSNO is limited to the activity of introduction of new organisms to New Zealand.
(A more careful phrasing of the proposition would have one cite s 34 HSNO where
the relevant wording refers to importation for release and/or release from containment
of new organisms). I accept that the clear words of the section limit the regulatory
considerations under HSNO to new organisms. If I were to accept Mr Christensen’s
argument that HSNO is the exclusive code for control of GMOs, there would seem the
creation of a disparity under the RMA between control of new organisms on the one
hand and all other organisms on the other. This could be thought contrary to the broad
regulatory approach under the RMA described in the Meridian decision. To explain
the concern a little more, the overall legislative scheme of things would then be to the
effect that there would be no requirement to regulate the potential adverse effects of
GMOs beyond the act of approving them for release, thereby elevating animals and
plants containing GMOs into a special category not amenable to regulation under the
RMA as are animals and plants already present in New Zealand. Further, that
integrated management of them would not be possible. That apparently awkward
proposition needs to be viewed against analysis of both pieces of legislation to
ascertain whether there is exemption of RMA regulation of GMOs expressed in either
statute.
6 EnvC W20/08, 2 May 2008.
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[46] I have already referred to the provisions of s 142 HSNO (Relationship to other
Acts), which is where one finds reference the RMA. As already noted, s 142 focuses
on the issue of hazardous substances. It does not deal with GMOs.
[47] I can find no express exemption for consideration of control of new organisms
under the RMA in either the RMA or HSNO. This is one factor pointing to HSNO not
being an exclusive code for regulatory control of GMOs in New Zealand. There is
nothing in the scheme of either Act, or the two read together, to call for an
interpretative limitation to be placed on the definition of natural and physical
resources, which is:
includes land, water, air, soil, minerals, and energy, all forms of plants and animals
(whether native to New Zealand or introduced), and all structures. [emphasis added]

[48] The “awkward proposition” I have just referred to is not, logically on this
statutory interpretation analysis, brought into play. I find that there is nothing present
in these pieces of legislation to prevent the establishment of objectives, policies and
methods to achieve integrated management of natural and physical resources in the
broad terms directed by the RMA.
[49] I consider that there is a readily identifiable policy reason for that in these
pieces of legislation, read together. Once having been approved for import and release
into New Zealand under HSNO, regional authorities can provide for use and
protection of them together with other resources in a fully integrated fashion, taking
account of regional needs for spatial management that might differ around the country
for many reasons, not the least of which might include climatic conditions,
temperatures, soils, and other factors that might drive differing rates of growth of new
organisms and/or of other organisms, as just a few of perhaps many examples. I agree
with the opposition parties that the RMA and HSNO offer significantly different
functional approaches to the regulation of GMOs.
[50] There is a further decision of the High Court that I consider provides a strong
pointer to a finding that the provisions of the RMA go significantly beyond the
narrower provisions of HSNO. That case is Bleakley v Environmental Risk
Management Authority7 in which the Court held at [114]:
[114]

Given that the authority found that there was no such danger of escape, there
was no obligation in law — and it certainly was not appropriate — for the
Authority to venture into more orthodox pollution issues. It is true that the Act
has an environmental protection purpose, as does the Resource Management
Act, however that prima facie wide purpose is to be read in the context of its
subject matter and specifics. It is to protect the environment against hazardous
substances and organisms, and not on a wider scale. The wider scale is the role
of others under general legislation in the RMA. Thus, if spraying milk on
pastures were to raise a concern that heritable material might escape, that
would be a concern for the Authority. If after Authority action, there was a risk
of escape of heritable material, but there remained a risk of another
environmental character — eg destruction of aquatic life in streams — that
would be a concern to be dealt with under the Resource Management Act.
It swould not be an Authority matter, despite the breadth of the opening
sections of the Act. It is a not unfamiliar judicial problem to reconcile
legislation relating to specific activities, and a general legislation in the
resource management field.

[51] Essentially, the High Court found against excluding the jurisdiction of a local
authority should it deem it appropriate following an evaluation under s 32 RMA, to,
for instance, identify areas more (or less) suited to the establishment of activities
involving approved GMOs. For instance, regional authorities might, with community
7 [2001] 3 NZLR 213 (HC) at [114].
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input, consider particular regional approaches acknowledging social, economic and
cultural wellbeing (amongst other things), somewhat beyond the more limited policy
considerations for regulation of import and release of new organisms under HSNO.
These aspects in s 5 RMA are underpinned by the statutory requirements for preparing
and publishing evaluation reports under s 32, including by way of just one example,
the requirement for assessment of benefits and costs of the environmental, economic,
social, and cultural effects that are anticipated from the implementation of proposed
provisions, including opportunities for economic growth and employment.8 Particular
regional considerations would come in for study in a way not anticipated by HSNO.
[52] Mr Matthias gave further examples including policy positions representative of
strong cultural concerns of Maori, and if thought appropriate “marketing and branding
advantages” based on an approach to limiting the use of GMOs in an area, for instance
by encouraging price premia for agricultural production and tourism activities in the
locality. I accept these submissions.
[53] Mr Matthias went on to refer to a statement found on the website of the
Ministry for the Environment in relation to genetic modification and local
government, which appeared to offer an opinion that councils’ functions under the
RMA theoretically include addressing environmental risks arising from the
development of GMOs in their regions. He also pointed to a Government paper on
proposals for Resource Management reform in 2013 advising that “the explicit
function for councils to control hazardous substances and the ability for councils to
control new organisms through the RMA will be removed. This is considered to be
best managed under the Hazardous Substances and New Organisms Act 1996 and by
the Environmental Protection Authority … ”. Needless to say I am not here concerned
with future central Government policy; that is a matter entirely for Parliament.
My finding on Mr Matthias’s reliance on these quotes is that while they may be
indicative of policy thinking on the part of officials, I can place little weight on them
for assistance with the interpretation of law currently found on the statute books.
Implied repeal
[54] I will address this topic purely for completeness and out of caution. Section
5(1) of the Interpretation Act 1999 requires that the meaning of an enactment must be
ascertained from its text in the light of its purpose.9 This principle has properly been
the foundation for many judicial exercises in statutory interpretation, including
recently and importantly in the decision of the Supreme Court in Terminals (NZ) Ltd v
Comptroller of Customs.10 It is widely accepted that the doctrine of implied repeal is
one of last resort, to be applied only where all attempts at reconciliation have failed11
(which I have found is not the case here).
[55] The Court of Appeal wrote of the principles of implied repeal in R v
McNeish12 in the following terms:
The general legal principles are well settled. One provision repeals the other by
implication if, but only if it is so inconsistent or repugnant to the other that the two are
incapable of standing together. If it is reasonably possible to consider the provisions so
as to give effect to both, that must be done …
8 s 32(2) RMA.
9 I acknowledge that this core statutory principle applies equally to the previous parts of this decision,
as much as it does to this one.
10 [2013] NZSC 139, [2014] 1 NZLR 121.
11 See, for instance, John Burrows & Ross Carter Statute Law in New Zealand (4th ed, LexisNexis,
Wellington, 2009) at 453.
12 [1982] 1 NZLR 247 (CA) at 248.
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[56] Mr Christensen submitted on behalf of Federated Farmers, that the doctrine of
implied repeal of relevant provisions of the RMA 1991 by enactment of HSNO in
1996, is open in the present circumstances. Having offered the careful concession that
there is a presumption that Parliament does not intend that statutes contradict one
another, but operate instead within their respective spheres where possible,
Mr Christensen developed his argument about implied repeal. Moving to counter
opposition arguments that regional social, economic or cultural matters in the RMA
range beyond biophysical and health and safety matters in HSNO, Mr Christensen
said:13
However, such an argument does not properly reflect the extent of controls which can
be imposed on the development, field testing and release of GMOs by the EPA under
HSNO. Those controls are extensive and detailed. They require the EPA to give wide
consideration of socio-economic and cultural matters.

[57] Mr Christensen endeavoured to argue, without close analysis of such HSNO
provisions, that one could draw the conclusion that HSNO and RMA can be
interpreted as having overlapping rather than complementary roles. He further
developed the argument by submitting that the expression expressio unius est exclusio
alterius is apt.14 He submitted that the express mention of a role for local authorities
regarding hazardous substances in ss 30 and 31 RMA, and in s 142 HSNO, and the
absence of mention of a role for local authorities in either Act regarding GMOs,
indicates that regulation of GMOs is removed from the control of local authorities.
[58] I have dealt with these issues in some measure in earlier sections of this
decision. I refer to my findings about comparison of purposes and regulatory functions
in each Act. I do not consider that these matters “overlap” as between these statutes,
certainly not to the extent that there has been an implied repeal of the general RMA
provisions by HSNO provisions. It is relevant again to refer to the decision of
the Supreme Court in Terminals NZ Ltd v Comptroller of Customs, in particular the
following passage:15
The proper approach to statutory construction is set out in the Interpretation Act. The
primary task is to interpret the text in light of this purpose. In undertaking this task, we
accept that there may be some place for the old canons of construction. However, the
maximum expressio unius does little more than draw attention to what might be seen as
the obvious proposition that in many contexts mentioning a particular matter may
warrant an inference that other relevant matters were intentionally excluded. But
whether that is so or not depends on the context. The exclusion might have been
accidental or there might have been good reason for it. [emphasis provided. Original
footnotes omitted.]

[59] Given the absence of complete overlap, even if regulatory provisions of HSNO
are more precise in some respects than the broad provisions in the RMA, I find that
there is no context for taking this quite extreme approach. The reasons are found in the
earlier section of this decision, and I will not repeat them.
Conclusion
[60] I find against the propositions advanced on behalf of Federated Farmers. I hold
that there is power under the RMA for regional councils to make provision for control
of the use of GMOs through regional policy statements and plans.
[61] Costs are reserved. Any application should be made in writing within fifteen
working days of the date of this decision.
13 Submissions on behalf of Federated Farmers dated 9 March 2015, [36].
14 Interpreted by him to the effect that the express mention of one of them excludes all others.
15 [2013] NZSC 139, at [74].
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